IN THE THIRD JUDICIAL DISTRICT COURT"
SALT LAKE COUNTY, STATE OF UTAH

MICHAEL N. MACRIS, an individual;
MACRIS ENTERPRISES LLC, a Nevada
llmlted liability company,

: Plamtlffs,_
V.

- SEVEA INTERNATIONAL INC a :
- Nevada corporation; JERRY SAXTON an

~* individual; CRAIG GIFFORD; an .

“+ individual; MERIDEE ANDERSON‘ an

. individual: STACI GIFFORD, an
.~ individual; MICHAEL CONNOR, an
""" individual; SEVEA INTERNATIONAL

L PRODUCTIONS LLC, a Texas limited -
~ liability company; AMERICAN :
EQUITIES MANAGEMENT, LLC, a
‘Texas limited liability company aka

 "RESOURCE EQUITY MANAGEMENT,

LLC, a Texas limited liability company;

ANGELS OF AMERICA, LLC, a Texas
limited liability company; and J OHN
DOES I through XX,

Defendants. .

FINI)IN GS OF FACT, CONCLUSIONS -
- OF LAW, ORDER AND ENTRY OF

JUDGMENT

Civil No. 070903010 .

Honorable Robert P. Faust

On May 5 and 6, 2009, an'evidentiary hearing was held (the “May 2009 Hearing”) 6111 a

request by Plaintiffs Michael N. Macris (“Macris™) and Macris Enterpriées, LLC (“Macris

Enterprises™) (cdllectiveiy, “Plaintiffs”) for contempt and other sanctions against Defendants, before

the Third Iﬁdi'ciat_l District Court of Salt Lake County, State of Utah, the Honorable Robert P. Faﬁét

presiding.
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Plaintiffs we're repres'ented. by James E. Mégle_by and J ason' A.dl\_/‘IcNeill of MAGLEBY &
' GREENWOOD, P.C. and Nevada attorney J.ason G. Landess, admitted pro hac vice. Plaintiff Michael -
- N. Macris (“Maoﬁs”) was present_ n Court. Defendants J efry Saﬁton (5‘Santon”), Katie Senton |
(“Katie Saxton”)',l‘_Craig Gifford ('f‘.Gifford”),‘ Staci Gifford (“Stnci Gifford”), Michael Connor _

. (“Connor”), Sevea International Productions LLC (“S evea Texas”), American Equities Management,

LLC, aka Resource Equity Management (“AEM”), and Angels of AmeriCa, LLC (“AOA”),AH L

| collectively sometimes referred to herein as “Defendants”1 were represented by Jared Bramwell of .
| Kelly & Bramwell and Charles Rob erts of Workman Nydegger Only Defendants Cra10 Gifford and 8

| _Sta01 Gifford were present in court dunnc the May 2009 Hearlng

After havmg heard sworn testnnony on both days rev1ew1ng the exhibits admitted dunng the | 5 '/_:"- =

_ I_lea}ring,o eons1der1ng t_he arguments of counsel,.and reviewing the case file, and belng fully advised -
inltne prer_nises, the ACouI’t hereby n.lake‘s the foiloyving Findings of Fact and Conclusions of Lavs,. and
enters .and Orde;,' as set forth be'low.‘ |

FINDINGS OF FACT

The Court finds as follows::

! As noted infra, there is single defendant who has not been implicated in the contempt and discovery abuse
addressed herein. That single defendant is Meridee Anderson who is a defendant on one claim for relief in the
Amended Complaint. Thus, the use of the term “Defendants” or “defendants in this case is not meant to include
Meridee Anderson, unless specifically stated.
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 Background

1. | Defendant Jerry Saxton - and Plaintiff Mike Macris were owners of Sevea

International, Inc., a Nevada corporation (“Sevea Nevada” or “Sevea”),” the nominal Defendant but - o

_ als"o,t:he enﬁty for‘ which Plaintiffs have brought derivative claims. Sevea Neyad_a’s husines_s was
in, among other things the .marketing and s‘ale of cu’stom.ized artiﬁcial ﬁnoernails |
2. In or about J anuary 2007, Defendant J erry Saxton umlaterally termmated all
employees of Sevea Nevada and shut down all busmess operations of Sevea Nevada takmg all the
‘Sevea Nevada aesets and some enqployees of said eompany, snch as Cralg ‘Glfford,'.to a d1ffer‘ent‘ "
' effice 1o,eation in Ufah Where J erry S'axton began. ninning'the same b‘nsin‘ess under‘ a new business
: name Sevea Intematlonal Productlons LLC a Texas 11m1ted hab1hty compary (“S evea Texas”)

3. Consequently, on February 26, 2007 Plaintiffs ﬁled 2 motion for prehmmary

1nJunct10n asklng the Court to stop Sevea Texas from operatmg and to return all the assets to Sevea e

- Nevada. On April 11 and 12,2007, the Court held an evidentiary hearing on Plaintiffs’ MOtion for 8
Prelifninary Injuhction aga‘ins‘t ‘D‘efendan‘.ts. [See 5-4-07 Ihjuriction Order]. | Following'said evidentiary
vhearing, and on May 4, 2007, the Court entered its Findings of Fact, Conclusions of Law, and
Preliminary Injnnction (the “5-4-07 Injunction Order”).v in favor of Plaintiffs. [‘Seeh5-4-07 Injunction

Order]. The Court hereby incorporates by reference its5-4-07 Preliminary Injunction Order.

* The Court has already found that Macris owns 6 million shares, J en‘y and Katle Saxton together own 6 millions
shares, and Christine McNally owns 1.5 million shares. . '
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’ 4.A_ ~ After the 1ssuance of the 5- 4 07 InJunctlon Order, and on September 13, 2007,
| ~ Plaintiffs ﬁled a motion with the court seeking to hold Defendants in contempt of the 5- 4-07
PreliminaryI_nJunctlon Order for, among other things, Vlolatmg t_he‘terms ofthe mjunction by falllng
- to retiirn ;111 of the assets of Sevee Nevada, and instead, taking the assets to a neizv office location_in ’ ,. -

Texas_ where they had c_ontinu:ed to do bnsiness under the name ‘V‘Sevea Iriternational.ProductiOhS,'.‘ -

LLC.” [See 9-13-07 Plaintiffs’ Motion to Hold Defendants in Contempt of Court, on file with the Court].. On

December 17, 2007, an evidentiary hearing was held by the Court, and on December 19, 2007, the'

Court issued its Order Re Civil Contempt making V'cirious Findings of Fact»and holding defendants

o 1n contempt of court (“12- 19- 07 Contempt Order”) [See 12 19-07 Contempt Order] The Court hereby :
1ncorporates by reference its 12 19- 07 Contempt Order. -

5 | After the 1ssuance of- the 12 19-07 Contempt Order, and in March 2008 Plaintiffs B
ﬁled asecond motion for contempt with the court seeking tohold Defendants m contempt of the 5-4-
07 Preliminary Injunction Order and 12:19-07 Contempt Order. [See3-24-08 Plaintiff’ Emergency Motion -
for Enforcement of Order to Show Cause end Issuzrnce of Bench Warrants, on file mth the Court]. Plair_ltiff’ s initial
’ motionv alleged, atmong,other things, that Defendants had failed to comply with the orders concerning
the return of Sevea Neveda equipment and the payment of fees. While said motion was m the
process of being briefed, and in approximately August 2008, a forensic evaluation was completed
~on Creig Gifford’s laptop computer and the. Dell Seryer that had on'g_inally belonged to Sevea

~ Nevada but was in the possession and control of Sevea Texas (the “Dell Server”). The evaluation
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' 1ndlcated that scrubbmg and deletron efforts had been employed Consequently, Pla1nt1ffs further

alleged mn its Reply memorandum that Defendants had mtentronally deleted at least tens of .

- thousands, ifnot hundreds of thOusands, of electronic files from Crar-g Glfford’ S laptop computer and
the Dell Server, in contrayentio_n of the December 19, 2007 Con_tern'p‘t Order. [See 10-21-08 Transcript

at 12-15, 28-38].

6. - An evidentiary heaﬁng was held in October 2008 At the October 2008 hearing, the o

: ev1dence demonstrated that G1fford had scrubbed the ﬁles from his laptop computer and that .

” '1.':','-'-.'_“::"thousands of ﬁles had been deleted off the Dell Server Defendants J erry Saxton and Michael

. 'V;:‘:_Connor testrﬁed _that the- delet1on of the ﬁles from the Dell Server occurred under the d1rect1on~ and
. control of Gifford [See 10-21 08 lranscnpt at 115 117 119, 145- 146] Glfford did not appear at the
_ ’hearrng to test1fy in his defense on this i issue.
7_. -' On October 21, 2008 at the conclusion of the etridentiary heaﬁng, the Court:ruled
'from the bench holdmg defendant Glfford n contempt of court for his role in, among other thmgs
intentionally destroymg electromc ﬁles from his laptop computer in contravent1on of court orders
(hereinafter the “10’21f08 (second) Contempt Order”). ' [See 10-21-08 (second) Contempt Order Hearing
* Transcript, pgs. 170-181]. The Court reserved judgrn_enton Saxton Defendants’ contempt regarding the |
spollation of the‘Dell Server until it was able to hear Gifford’s testimony regarding the nature of

Saxton Defendants’ Tolé in the spoliation. [See 10-21-08 Hearing Transcript, pes. 175-176]: - The Court
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sentenced- Gifford to spend. thirty (30)' days in jail. The Court hereby incorporates by reference lits
10-21-08 Contempt Order, | | | " -
8. | : On. approximately Fehruary 25, 2009 Plaintiffs filed a thlrd rnotion for contempt
agamst Defendants alleglng violations of the 5-4-07 Prehrmnary InJunctlon Order 12-19- 077 |
| " Contempt Order and 10-21- 08 (second) Contempt Order |
9. On May 5 and 6, 2009 an ev1dent1ary hearing was held by the Court (the “May 2009
o Hearing”) regardlng Plaintiffs’ third motion for contempt, resultmg in the instant: ﬁndmgs, |
conclusions‘and order. |

Fmdmgs regardmg Saxton Defendants Continued Pursuit to Develop
: ~and Dellver Artlﬁcml Nails

i | 10. - SinceDecember 19, 2007, Defendants J erry and Katle Saxton (the “Saxtons”) have
"continued to pursue the dehvery of artlﬁcral nails and’ have cont'mued to pursue means to |
manufacture and sell artificial nails, through thernselves therr agent Michael Connor (;‘Connor” or
therr afﬁhated businesses of Simply Perfect Nauls by Sevea, Sevea Texas Amerlcan Equltles x
\Management aka Resource Equmes Management (“AEM”) and Angels of Amerrca LLC (AOA”)
For purposes of convemence the Court shall hereinafter collectlvely refer to the Saxtons, Connor

Simply Perfect Nails by Sevea, Sevea Texas, AOA and AEM as the “Saxton Defendants”.
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11. A» Sinée ét least Dé_cember 2007, the Saxton Defenciants have continued fo operate their‘
o business%:s at a business complex loéated at 2860 Exchange Blvd, Southlake, Texas (“Buéinéss'
, .Prenﬁses”); | |

| 12. . Iﬁpéﬁiculaf, Suite 4QO éf Defendants’ busineés complé'x has its;business name openly |
idenﬁﬁed as “Simply Perfect Nails by S.evea,” Which is lécated literally ri ght néxt to the ofﬁbe (Suite
| 300)videntiﬁéd as “Ainen'cg_n Equities Managcmeht.” [Exs: 18,1912 -
13.. As of Aprﬂ 1, 2069, there aré no othe;' listed tenanfs or business signs that indi%:ate
: aﬁy other éompahy o}ccu‘pyiﬂng‘/the Business Pfemi;eé. [Exs. 15, 16, 17,A18]. | |
| 14 _ The Business Premises is joined tq gétﬁer, allowing a i)erson ‘Who 'en'tlérsteithe.r Suite.‘
- .,"",'300 or 400 to travéi _‘ba’ck and foftﬁ ts thé othéf suite f_rorri irisidé. [Exs; 15 16, 17, .18]: C

15. . Asof Apnl 1,2009, the ofﬁcelléyout of tﬁe Bu_sines_é Pl"emise's"ihclﬁded ofﬁc-é éréﬁs .

rla‘s well as a shipping and Wafehouse area locéted in the back-half and left side of the .Busir.;esvs ‘

- Premises.- [Exs. 15, 16, 17, 18].

16. J erfy and Katie Saxton, along with Wendy Arrizola, an employee of AEM, are often .- |

present at the Business Premises.
 17. In at Jeast early 2009, S;ixton Defendants engaged in efforts to deliver to Christine

‘Batkin, a nail distributor who resided in New Zealand at the time, as well as to other third-parties |

® References to exhibits are to exhibits admitted into evidence at the May 2009 Hearing, unless otherwise indicated.
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afﬁliated With Christine .B'atkin, multiple sets of artiﬂcial nails. [See Exs. 5, 31, 41]; [Sée May 5, 2009
Transcript at 108, 110" 140, 195-196]" |

18. Chnstlne Batkm had been contacted by Sevea Nevada in 2006 as a potent1a1 nail
drstnbutor for Sevea Nevada and Grfford has test1ﬁed that Batkm was interested in marketmg
art1ﬁ01a1 nail products [See May 5 2009 Transcnpt at 108, 110 140 195- 196]

19. " OnF ebruary 4, 2009, Wendy Arnzola,» an employee_under- the direction and control |
of Saxtorl Defendarits, enga‘ged' m an errrail .‘dialogrte with 'ChrivstineBatkin, ‘den‘lonstrating that |
Saxto'rl Defendaﬁts Were pursuirrg the means to_—deliver, rriake and sell artiﬁcial'nails. [See Ex. 5]. -

20. . Jerry Saxton told Defendant Gifford, upon Giffcrd api)ro.aching Jerry ‘S}exto’rl about
~ the February_4, 2009 emeil, that J erry Saxton di‘d:,n’-t lrhow anything eboutthis email. _’However, -

| vsubsequently; J erry Saxton told ttris Court in hi's'afﬁdevit that he Iilad n fact been invotved with
meking and delivering samples of artiﬁcial nails to an el_leged prospective blryer of certain. artificial
nail technology. [See Ex. 41]; [See May 5, 2009 Transcript at 108-110, 193-194]. |

21.  During 2008 and 2009, | shipments were _delivered via UPS from AEM to riail
crletomeré :that had ortginated vsrith Sevea Nevada and who had been identified on Sevea Neva‘.da”s
customer list. .[Se.e Exs. 31, 32, 33 and 34].

22. Sﬁb'sequent'to' the 12-19-07 Corrtempt Order, Saxton Defendants have also been

involved with Model Masters and Sliq Automation, which companies sell CAD systems and CNC
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. Machines used for modeling and cutting artificial nails. [See Exs. 31, 35, 48, 49, 50]; [See May 5, 2009

Traziscript 137).

23. At all relevant tlmes Saxton Defendants knew they were subject. to an 1nJunctlon

from this Court proh1b1t1ng them from developmg, manufacturmg, or selling sa1d artificial nails. -

24, At all relevant times, Saxton Defendants knew they were also subject to an 11’1_] unctlon

»from this Court that had requlred them not to dlSClOSC to. any th1rd party, and to turn over to Sevea s

. Custodlan, all ﬁles, do‘cuments, record_s, patents, patents pendlng, or related data_that_perta_lned 1n‘
= an.y.yvay to artificial nails, without keeping any oopies thereof. ‘ |
A 25 N 'The Court ﬁnd.s that the ‘Sa)‘(ton.Defendants are continuing.to purposefully and |

secretly encage n efforts to deliver art1f1c1al nalls and are pursulng the means to make and sell

" artificial na;lls through AEM and Slmply Perfect Nails by Sevea [See znfra 1.

26. The Court further finds that i in order to deliver, develop and/or manufacture the

artificial nalls such as those dehvered to Chnstrne Batkrn in or prior to F ebruary 2009 and those
: persons afﬁhated withher, Saxton Defendants necessanlyretamed and used themselves or dlsclosed '
‘to others to use, ’equipment, ﬁles, documents, reoords, patents, patents pending, or related data
_ pertaining to artificial nails, tNhich information, data and/or equipment had been preViously. ordered -

to be turned over. [See Ex. 23]; [See May 5, 2009 Transeript at 189-191].
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f Fiiidings regarding Saxton/Connor’s Spoliation of the Dell Server

27. Inthe l\/lay 2009 Hearing, Gifford testiﬂed‘regarding.the deletion of files ﬁom the

Dell Server. - Gifford test1f1ed that while he did in fact “scru ” electromc ﬁles from hlS laptop o

computer he did not give any 1nstruct10n to delete the Dell Server Gifford further testiﬁed thathe
'ﬁI‘St learned about the deletlon of the Dell Server upon G1fford’s arrival in Texas from Miohael |
Connor, andt'hat the deletion of the electronic files from theiDell Serv'er took place at the Business |
P’rerniSes' m Texas, while the Dell Server was | under the po‘ssession and control of Saxton
Defendants and while G1fford was st111 n Salt Lake C1ty, Utah [See May 5, 2009 Transcript at
175 3 179 2 l8l 13 16]. Insuffic:ient ev1dence was presented by Defendants to refute or challenge "
E Craig Gifford’s testimony on the spoliation of the Dell Server |
28.  The Court ﬁnds that Defendant J erry Saxton and Defendant Mlchael Connor-‘
knowmgly and willfully spoliated the eleetromc files from the Dell Server prlor to tuming it over to
"the__Sevea Custodian, m_contraventl_on of the Court s prior orders. o |
29. In addition, the Court finds that Defendant Jerry Saxton and Defendant Michael
| Connor testiﬁed 'falsely at the October 2608 contempt hearing, taking advantaoe of the‘fac’t that
- Defendant Gifford had been told (by Saxton and his own lawyer) that Glfford did not need to appear,
| and that Gifford dld not appear. [See May 5, 2009 Transcnpt at 181 13- 16]
| 30. . The Court ﬁnds that Defendants Saxton and Connor lcnew of the Court’s order

. mandating that the Dell Server be returned without such manipulation, and that their efforts to delete '
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data from the server was a willful attempt to conceal and/or destroy evidence relevant to the

Plaintiffs’ case.

31.  TheCourt further finds that Defendants Saxton and Connor knew ofthe Court’_s prior

order to return all records, documents (electronic or otherwise) and any other information to Sevea’s

Custodian, and further knew that Comnor’s laptop c‘ontained such information.

32. The Court finds that Defendants Saxton and Connor have to date refused to return |

-Connor’s laptop containing such 1nformat1on to Sevea s Custodlan and that such refusal is aw111ful

: attempt to conceal and/or destroy evidence relevant to the Plaintiffs case.:

Flndlngs regardmg Saxton Defendants Violatlons of Orders Regardmg Computer Imaglng -

- 330 On 3-17- 09 with counsel for all parties present m person the Comt ordered Saxton

} 'Defendants "and.Craig and Staci Gifford to make all of their cornputers in their posseSsion and

" control 1m1ned1ate1y available for 1 1mag1ng by Plamtlffs des1gnated expert Doug Christensen of . ‘_ .

.Canyon Connectlons (the “3-17- 09 Order™), 1nclud1ng the computer used by ernployee Wendy
Arrizola in her email dialo gue w1th Chnst1ne'Batk1n addressed above. [See Order re Imaging and Other

 Matters (the “3-17-09 Order”)]; [See also March 17, 2009 Transcript] .'

34.  The Court eXpresslv instructed Defendants at that time, that the Court would not

allow Plaintiffs to have access to the 1maged data denved from said computers until a subsequent
order ofthe Court was entered safeguarding the conﬁdentiahty and privacy needs of the Defendants

ora stipulatlon of the parties was achieved in this regard.
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35, Gaining immediate access to the Defendants’ computers was paramount, as certain

-Defendants had before in this case beénv found to have moved, modified and spoliated evidence,

including computer data and electronic evidence. [See October 21, 2008 Transcript, generally].

36.  Inproviding Mr. Christensen immediate access to defendants’ computers, it would

significantly reduce the legitimate risk of computers béing m_o_ved,vhidden, or modiﬁéd, or ct)mputer-

related data being altered, deleted, or hidden, and would ensure the safeguarding of suc_;h discovery. .

Convér'sely,vWi‘tJh the passage of time, the opportunity and means to conceal, destroy or mahiptilate "

éompfuters anq cqrﬁputer data,' 'substantially. increa;f,ed. [See May 5, 2009 Transcript at 154-155].

37, lPursuarit. to.{he 3-17-09 Order, Plaintiffs direcféd Mr. Christeh_s'en ‘to ifnniediétely
travel via airplane to Sout:hlake‘ TeXas, wheré. the defendénté ’ éonﬁﬁuters Wéré lécafed, to gairi
- imrhediate access on the morrljﬁg of Marcil 1'8, 2.009 and to image all of the cb.mpvut-er ﬁles. .[.S"ee May
5,2009 Tranécnpt at 154-155]. | | . ‘

38.  On Mérch 18, 2009, Mr. Christenseh Was givéh access to only defendant Giffpfd’s
laptop ;:bmputer:'for imaging. [Seé March 23, 2009 heariﬁg trén.s.cript].v | |

39. Howe\;er, ‘desp'ite“the Court’s 3-17-09 Order, M. Christeﬁseﬁ was denied access to
all of the Saxton Dgfendants’ compﬁters for iméging. [See May 5, 2009 Tfanscri;ﬁ at 154-155].

40.  Plamtiffs and Defeﬁdants consequently spbke with the Court telephonically on March
19,2009. During the telephonic conference, the Court again ordered the Saxton Defendants to make

their compﬁters accessible for Mr. Christensen, and specifically instrﬁded Saxton Defendants that
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~

such access be prov1ded by the end of that day, March 19 2009 (the “3 19-09 Order™), to preserve
eV1dence that may exrst on said computers at that pornt in time. [See May 5, 2009 Transcnpt at 154-155];

[See 3-19-09.0rder].

41. 'Furthermore' th‘e kcourt specrﬁcally ordered Defendant Jerry Santon (who had
purported to have the laptop Wlth h1m wh11e vrsrtrng in Anzona) to send his personal laptop to
Defendants counsel by the end of that same day, March 19, 2009 to preserve the evrdence on his
'laptop. [See May 5,2009 Transcnpt at 154-155]; [See March 23, 2009 Transcript].

42. At all relevant tlmes Saxton Defendants knew and understood the spe01ﬁc orders of

~ the Court as set forth above. In fact Mr. Brarnwell repeatedly told the Court that he had

a ;cornmunrcated the Court’s orders to his chents and that hrs chent understood the Court orders

' 43 - Nevertheless, Saxton Defendants again did not provide Mr. Christensen 'with'access >

to their computers-; and Mr. Saxton did not send his laptop to Defe_ndantS’ counsel, thereby refusing

a.gain‘ to ensure the preservation of et/idence as ordered by the Court. | [See May 5, 2009 Transcript at 154-
155]; [See March 23, 2009 Transcript]. | | |
- 44. As discussed belotv, Saxton.Defendants ultimately did not give Mr. Chﬂstensen
access to therr computers until March 25,2009. Thetime that had elapsed between the Court’s 3-17-
09 Order and March 25,‘2009, provided Saxton Defendants with ample time and opportunity to
conceal, destroy, or manipulate computers and computer data. [See May 5, 2009 Transeript at 154-1557;

[See March 23, 2009 Transcript].-
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Fin.dings »r'egar'ding.Saxton Defeﬁdants’ Violétion 6f Court-Ordered
| Businessl I_nsp.e'ction
45.  On Mar;:h 25.,2009, Mr Christénse;n traveled back to Téxa’s ﬁ secoﬁd time td_ obtain '
the image‘svﬁ;om S axfon befendants’ éomputefs located at the Business Premisés. : [See Maf 5, 2009
Transcript at 154.156]. |
46. Prior to Mr. Christensen’s arrival at the }Bl_lvsvinvess‘; Pr'emise.s,‘ the Séxton Defendants
| tqld Plaintiffs /‘for the ﬁrs‘t time .that Mr Chiisf@nser; would nof be.a'llowed to go to the.BI_ilsin_ess
._ Prem.i>s'es where jﬁhe conﬁpﬁters were ldcated,_ but he had to go té aAnew, ofﬁpe locatiqh where the
ccl)n*‘ipﬁ;ce_fs‘ héd bégn recently mové'd, if he desifeci to obtain the i_rhages. [See May 5,2009 ngnscﬁpt at
- 154-'156]. - | | |
| 47. o Céns_equently,‘ Mr Christensen Was not aﬂowed to observe the coﬁpu’tefs 1n theif‘
native sll)-acve -'making.it im_possibie to det‘e'rm-ine' whether all of thé: cbrhputers or poftaBle étorage':.
devices used by the Saxtoﬁ Defendants in connection with said cbmpu.t'ers were nﬁade avdﬂable to
him for imaging, ér whether some corhputers had been held back, destrbyed, mbvéd, or hiddeﬁ from
. Mr 'Chris‘;ensen.‘ [See May 5, 2009 Traﬁscript at 154-156],
48.  Due to Saxton Defendants’ suddé_n relocation of tﬁeir computers from the Bu.siness |
Premises to a different location, and givén Plaihtiffs_’ total inability to verify from these defendants
Whether all cpm;;ufers had in fac;t been turned.ov:er for imaging to Mr. Chﬁste'nsen, the Court held

2 telepho_nic_heaﬂng to address the situation.
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49.  OnApril 1, 2009, with counsel for all parties participating telephonically, the Court

- ordered that Plaintiffs’ private investigator, James Barmns, be allowed to inspect_ the entirety of the -
Business_Prernises, to verify whatcompUters were located in the Business Premises, and to take
. pictur'es of each computer’s location, as well as those work arcas where such a computer _appeared o

to have been located at some pomt or appeared a computer should have been located but was not . -

(the “4.1-09 Order ) 4

| "5’0.: ‘ On that night of Apnll 2009 Saxton Defendants met w1th Plalntlffs 1nvest1gator :
to perform the on-s1te 1nspect10n While on—sne Mr. Barns was refused access by ‘Saxton TR

N ’Defe'ndants to two of the interior doors'of the Business Premises which provided acCeSs to the entire

i

-back-halfand left-Side of the Business Premises [See Exs. 17, 59] [See May 5, 2009 Transcrlpt at 152 153]

51. The back-half and left-s1de of'the Bus1ness Premlses that Saxton Defendants refused

Mr. Bamns access to, is the same area Saxton Defendant_s hadpreviously kept the artiﬁ_cial nail

equipment including computers relating to the nail-making and nail-se‘llin_g business: [See Exs. 17,

59] [See May5 2009 Transcupt at 93-94, 152 153 185- 187]

52. The only access ‘to the back-half of the space in quest1on was through the doors of |

Saxton Defendants’ business offices. . In other words, there is no separate entry/ex1t to thls space. .

[See Exs. 17, 18, 59]; [See May 5, 2009 Transcript at 93-94, 152-153, 185-187].

4 The 4-1-09 telephomc Order was subsequently memonahzed subrmtted and signed by the Court on June 24,2009:
[See June 24, 2009 Order, on file with the Court].




. MACRIS V. SEVEA INT. ~ PAGE16 FINDINGS, CONCLUSIONS & ORD.ER. -

53, The reason given to Mr. Barns by Saxton Defendantsfor their refusal to allow him

access to that portion of the Business Premises, was that said space had purportedly been “sub-

Jeased” to a third party — a third party whose identiﬁcation the Saxton Defendants, even as of today, -

have requedto disclose. [See Ex_s.. 17, 18, 591; [See May 5, 2009 Transcript at 93-94, 150-153, 185-187]..

54. There is no si'gnage or other indication of any non-afﬁliated company occupying that

particular space. [See Exs. 17, 18, 48, 59] [See May 5, 2009 Transcnpt at 93-94 150- 153 185 187]

55.. It had never been suggested by Saxton Defendants until Mr. Bams requested access' .. | B
o :":"i:‘:through the two doors 1ndicated above that Saxton Defendants Were purportedly SUb 1eas1ng that

) spaoe.. o | |
. 56. 1’ _Dile to SaXtonDefendants’ refusal to give Mr Biarn’s ful,lfac‘eess to Business Premises, '
. Plaint_iffs reqnested that' Saxton Defendants; throiigh counsel, identify the alieged‘subftenant, and a RTINS

copy of corroborating do.cuments', such as the sub-lease agreement and evidence of lease payments. '

- To date, neither Plaintiffs.nor the Court haife received anything.to corroborate tlie alleg'.e‘d 'basis for
thesedefendants’ r_efu_sal to give aceess into the Saxton Defendants’ business premisesv_ | .

57.  The Saxton Defendants'fai‘led to admit any e\ridence to demonstrate that a third party
actually oecupies or leases that space, or to otherwise justify the' refusal to provide IPlaintiffs’

investigator with full access to the Business Premises, as had been ordered. -

58.  The Court finds that Saxton Defendants” explanationregarding apurported sublease

tenantis nnsupported, not credible, andis a violation of th’e(;ourt"s 4-1-09 Order, and an intentional
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and w111ful attempt to frustrate and avo1d the Court s4-1-09 dlscovery order regardmg the insp ection
and verification of all computers utilized on ) the Busmess Premses o

59, In addition, Plamtlffs have adrmtted sufﬁc1ent ev1dence estabhshmg the existence of

- computer wiring in certain offices of the AEM/ Sevea Texaé'premlses, but no computers. [SeeEx. o

5 9]; [See May 5,2009 Trénscript at 152-153]. Again, Saxton Defendants have not contested this evidence;
and did not present any evidence to support that all of the computers had, in fact, been presented to

Plamuffs for lmaglng

60. The Court further ﬁnds that due to the Saxton Defendants refusal to. comply Wlth the o

Court’s March 17¢ Order March 19" Order and 4-1-09 Order it is now 1mposs1b1e for Plalntlffs '- -‘ o

| 'to_ deterrmne whether all of the computers belng used by Saxt_on De_fendants were in fact made

available for imaging, and it is further impossible for Plaintiffs to '_enSUIe that they captured_the -

: .evidence Which'-existed on the -computers prior to computers or 'datav_.b‘eing hidden, destroyed,
. manjpulated or otherwise spoliated bby Saxton Defendants.. |
' Findings regarding Salxton De_fen’dants’ Violation of Court—Ordered Depositions

617. | After efforts between counsel to set deposition dates faifed, on March 20, 2009, the

Court ordered that Defendants T erry Saxton, Katie Saxton, Craig Gifford, Michael Connor, AEM,

Sevea Texas, and Wendy An“iz'ola of ABM were to make themselves available for depositiononone .

of the following dates: April 2, 3, 6, 7, 8, or 9, 2009.
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62.  The written order memorializing tﬁé Court’é order regafding ‘.the's.e deposi’.cions Waé |
executed by this Court on March 26, 2009 (the “3-26-09 Order”).

63  | Défeﬁdant Crai g ‘Gi.fford made himself available for deposition 0n Apr.i1'9, 2009 and |
h1s d_eposiﬁon was completed. - | R | o

64. HO%?VéVGI‘, Jerry Saxton, Katie Saxton; Michael Comié'r, Wendy_ Arrizo'la,‘ and"- g
AEM/Sev,e;Tgxés did not make themselves available fof depoSitioh oh'the datés ofdéred by the
Court. |

65. ‘A These defendants failed to admit any evidence, including any party téstiindny, witness

testimony or any other admissible evidence, demonstrating why the Saxton Défcndahts_ did not - - o

. appear or cdﬁid ﬁ_ot have apbearéd af their depqsitions aé ordered by the C_oﬁrt.
66 5 Becatise these Defendants did not maké therﬁselveé évailabl_é "for' déi)bsitions, ,

, Plaintiffs were unable td ',c;btainx deposition testimony for the May 2009 Hearing. |

67. The Court finds that these Defendants Wiliﬁlliy and knowinély violated the Court’:s v
prior ordeﬁs requiring them to make themselves availablé for depositions, and failed to pfovide any'
evidence or défeﬁs‘e excusing their failuré to do so. |

68.  The Court further ﬁnds that thése Defendants’ failufe to make themselves available
for depc;sitions as ordered by tﬁe Court was an-intentrional and calculated attempt to avoid giving .
testimony, abuse diséovery, hlde and cqnccal mafcrial infonnati,onfthaf would assist the Plaintiff in

| proving their case and contempt of court orders, and frustrate the Court’s ability to manage this case
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-and the issues before it.

Flndmgs regardmg Saxton Defendants Continued Use and Fallure to Turn Over
Intellectual Property Records and Flles

69.  The Court’s: 12 19 07 Contempt Order ordered Defendants to return the balance of .
. the “intellectual property, and all record_s, docurnents (e}ectr_omc or votherw_rse) and any other :
inforrn'ation” to the Sevea Custodian

70. The Court further ordered that “Defendants (or thelr compames) shall not retaln or " i

IR keep cop1es or computer back up thereof in any form.”

71 Subsequent to issuing the Court $ 5-4-07 Injunction Order and subsequent to issuing '

B the 12-19-07 Contémpt Order, Defendant Jerry Saxton retairied recOrdsp_and files related to SeVea o .

Nevada’s intellectual property, sufficient to pr0secute and pursue registration of the [enjoined] ‘
narnes “Shnpty Perfect Nails by Sevea,” and “Sevea International Prc'>'c_h_1ctions2 LLC.” [SeeExs.13, .

14, 41].-

72 On November 18,2008, Defendant Jerry Saxton obtalned re glstratlon of the “Slmply :

Perfect Nalls by Sevea mark. [See Exs. 13, 41]
73."  The“Sevea International Productlons” mark is still pending, and Saxton Defendants
have filed sworn‘ declarations of their alleged oWnership 0ver this enjoined mark as recently as

TJanuary 14, 2009. [See Exs. 14, 41].
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74.- The Court finds that Saxton Defendants didnot dlSClOSC tothe USPTO that they were - |

enjoined by thls Court from usmg the very marks that they were seekmg to reglster

75. The Court ﬁnds that Saxton s statement to the PTO regardmg the ownership of the |

“Seévea Interriational Productions” mark was khowingly and necessarily false. -

- 76. The Court further finds that Saxton Defendants did hot turn over to the ‘Sevea

Custddian all récords, documents and information related to the trademarks of Sevea, but rather_,'

retained information related to the same.

 77. The Court finds that Saxton Defendants continued to use Sevea-related marks in o

__ Vioiati'on‘o‘f the Court’s orders, even after the 12-19-07 COntempt‘Order. .

Findings regarding Saxton Defendants’ Retention and .Ong(\iing Use of Marketing and
Trademark Information That was Ordered to be Returned to Sevea Nevada’

78.  As of February and March 2009 “Slmply Perfect Nails by Sevea” contlnued to be . '

featured prominently on the front window of thelr busmess premises for the public to see. [See Exs.

15, 48]. |

79.  As of February 2009, “Simply Pe_rf_eet Nails by Sevea” marketing/sales brochures

using said mark were also found in the Business Premises. [See, Ex. 11].

~ 80. Saxton Defendants created or are creating sales / marketing material under the

business line “Sevea International Productions Sophisticated Collections,” and “Sevea Internatiorial _

-

Productions Exclusive Collections.” [See Ex. 11].
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81 The Saxton Defendants also contin_ué to sell, ship and package goods to third pérties '

under the business name “Simiply Perfect Nails by Sevea.” [See Exs. 31, 48].

82.. UPS 'shippihg records reflect the Saxton Defendants_’ .uS_é of the “Simply Perfect

_ Nails” mark in relation 'tq incorh_ing and outgoiﬁg shipmehts from October 27,2007 thrqugh M_arch

' 21,2009. [SeeExs.31,48].

. 83. By at least March 18, 2009, if not before, Saxton Deféndénts were also receiving ,: :

- v:.package's from third parties under the receiving name of Simply Perfect Nails by Sevea. [See Exs. 31,
48],

. 84. The Co_ﬁrt ﬁndé’_that as: ofatleastF ebruaryl2009; Sa‘xtonDéfendantS continued to use,

‘possess, and/ or reproduce sales and marketingmater.i;alé uti.lizing‘the enjoined trademark “Simpiy o

Perfect Nails by Sevea.” -

85.  The Court further finds that asofatleastF ebruary 11, 2009 , Saxton Defendants héve

" not returned, asv'o'rdered, all sales materials and all other documents belonging to Sevea Nevada. o

-Findings regérding the Saxton/Bramwell Trust Deed
86.  The Court ﬁﬁds that on October 9, 2008, the Courf held a heariﬁg on a motion by

Plaintiffs fora prej udgment writ of attachment, seeking to attach ahome on 1 1_“‘ Avenuein Salt Lake
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City, Utah, owned by the Defendant S axtonss (the “11™ Avenue .Home’,’). Attorney.Jared Bramwell
appeared and argued on behal_f of tbe Saxton Defendants. - . -.

87.  That sarne day, the Court entered a Minute Entry granting the writ of attachrnent
motlon [See Ex 46j | | | | - |

88. - The Court finds that it was clear to the parties and their counsel at the October 9, 2008 | | .
v hearing that the intent and purpose of the Court’s'order granting the Prejudgment Writof Attachinent |
was to preserve whatever equity was in the il‘i‘ Avenue Home for the eventual resoiution ot’ this
case. [See AOctober 9, 2008 Transcript] |

89. - Onorabout October 15 2009 aproposed form of Wnt of Attachment was circulated -
by Plalntlffs counsel to Defendants attorney J ared Brarnwell [See May 6, 2009 Transcnpt at Pg. 288] ,

.90, The proposed form of Wnt of Attachment d1rected that the 1 1“‘ Avenue Home was

not to be .sold, transferred, asmgned, hypothecated, used as eecunty, liened, grfted or otherwise |
encumbered, or the equity in such property other_wise redtlced or irnpaired without Court approval.
[See Ex. 44]. | | | | |

91.  The Court finds that the proposed Writ of Attachment was executed October 28.

- 2009, w1th an effective date of October 9, 2008 [See Ex. 44].

At the commencement of the case, the 11* Avenue Home was owned by Defendants Jerry and Katie Saxton. On
February 1, 2008, Jerry and Katie Saxton conveyed the 11™ Avenue Home by Specialty Warranty Deed to the Ierry
Dean Saxton Farmly Trust, of which the Saxtons are Trustees.
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92.  The Court further finds that on October 24, 2008, afterfthe minute entry granting the

| Prejudgrnent ert had been entered by the Court, after the proposed form of Prejuddment Writ of .

Attachment had been circulated to J ared Brarnwell and subrmtted for entry but four days priorto -

the Court s executlon of the same, Defendants I erry and Katie Saxton srgned a Trust Deed. Wlth '
Ass1 gnments of Rents (the “Saxton/Brarn_well Trust Deed”), in favor of Bramwell’s Jaw firm, Kelly
& Bramwell, P.C.

93, T he COurt finds that the Saxton/Bramwell Trust Deed was filed in tfiolation of the

PreJudgment Writ of Attachment as 1t encumbered the 11% Avenue Home for the purpose of .

secunng a purported debt in the amount of $500 OOO ‘and to gain an equ1ty posrtlon ahead of

conveyance or hypothecation of interest in the 11" Avenue Home, and that Saxton Defendants’

" attorney, Jared Bramwell, signed and accepted the Saxton/Bramuvell Trust Deed from Saxton

_"Defendants. [Id].

04, The Saxton Defendants and attorney Jared Bramwell never disclosed to the Cvourt or

R the P1a1nt1ffs in this case the ex1stence of the Saxton/Bramwell Trust Deed.

95. The Court ﬁnds that Bramwell & Kelly, P.C.,was not owed $500 OOO by the Saxton
Defendants at the time it entered and re_celved the Saxton/Bramwell Trust Deed.

96.  The Court finds that Defendants J erry and Katie Saxton signed said Trust Deed with |

full knowledge of the Court’s Order granting the Prejudgment Writ of Attachment and that they
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knowingly and wﬂlfully entered said trust deed in a bad faith effort to circumvent said order, and in

an attempt to transfer or hypothecate whatever equity may have existed inthe 11® Avenue Home out

- of the reach of the Plamtlffs

Fmdmgs regardmg Sufficient Notlce of the Hearmg On Contempt and -
Dlscovery Abuses and Failure to Appear as Ordered.

97. On March 17,2009, W1th counsel for all parties appearing in chambers the Comt set
.an ev1dent1ary hearmg on May 5 2009 and May 6, 2009, to determine Whether Defendants had

purged themselves from the Court S prlor contempt orders and were in contempt of the prior: Court s

orders The Court subsequently 1ssued the 3- 17 09 Order

98. The 3 17- 09 Order 1ssued by the Court also spe01ﬁca11y 1dent1ﬁed the May 5 and 6, - '
2009 etfidentlary hearmg date, expressly prov1d1ng that 1f Defendants Were found in contempt, '
sanctions may be awarded against such defendant, uyhrch.'may inctttde without limitation the. -
| imposition of finés, incarce'ration, pleadings stricken, j udgment entered, damages, costs a_nd attorney _

fees awarded,_ and any other remedy aliowed under Utah .sta_tutory and common law. [Sée 3-17-09 .

Order, §72-3].
99.  The 3-17-09 Order further required Defendants Jerry and Katie Saxton, Defendants
‘Craig and Staci Gifford, and Defendant Michael Connor to attend the May 2009 hearing in'person.

[See 3-17-09 Order].
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. tOO. A On March 26, 2099, the Cotnt issned another Qrder again notifying the parties o:f the | : |

l\/fay ‘5 and 6, 2609 exddentiary hearing date, addfn'g that_ ‘the hearing Would inclnde evidence of

| Wnether ornot Defendants had engaged n dis'eonery atouse (tlfe “;’; —26—09 Order™). [See 3;26-09 Order]. |

101 ; Tne 3-26-09 Ofder expressly prot/ided that if Defendants'wnere found 1n conte_rnpt, or

.1f the Defendants \fvere found to' haye engaged_in diseovery abnse, sanctions rnight be awarded .
agatnst such defendant, Whic.h-nllay inctnde without limitation tne imposition of fines , inearceration;

| ioleadtngs .stricken,‘ ju.dgment‘. entered, darnages, costs and attofne’y :.fees at#var“de’d, and any other -

remedy ‘alloWed :nnder Utah statutory ahd common law ‘['S% 3-26-'0s Order, 123 | |

102. . The 3-26- 09 Orderreiterated the requlrement that Defendants J erry and Katle Saxton

' Defendants Crai g and Staci Glfford and Defendant Mlchael Connor attend in person [See 3.26-09 -

Order, 91 2-3]

-103. Desplte the orders requn'lng attendance Defendants J erry Saxton Katle Saxton and
M1chae1 Connor (the “No Show Defendants”) d1d not appear in person or otherw15e at the May 5
and 6 2009 Heanng |

104. On May 4,2009, the daybefore theMay 5 and 6 Heaﬁng that had been set sinee 3-.1 7-
09_, Counsel‘ for the Saxton Defendants requested and obtained a telephonic conference with the'
Court, W1th flaintiffs’ counsel participatiné, Wnerein Counselfor the Defendants for the first time

requested the May 5 and 6, 2009 hearing should be continued. The Court denied the motion, for -
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among other reasons, as being untirnely.6 One of the other reqnested reasons .for a continuance was
the Defendant J erry Saxton was recovering from surgery. However, the pnrported physician’s letter
that was snbmitted identified April 20, 2009 as the date of J erry Sa)rton’ S clainied medical procedure;
which indicates that Jerry Saxton knew of the claimed health issues by at zéqsz April 20, 2009, ifnot.
in all likelihood weeks or even rnonths sooner, as such medical procedures need tobe scheduled in
.advance. In addition, Defendant Saxton knew of the May hearing date in'March 20(l9 —well before; :
his med1cal procedure Desp1te these facts the mot1on to contmue the hear1ng was not ﬁled until

| the' Fnday before the Tuesday heanng, leavrng only one ﬁall busmess day between the date of the

| ﬁhng and the heanng date 3

105. | However durlng the teleconference the’ Court 1nformed Defendants (thro.ugh

) counsel) that if any Defendants chose not to attend, thatjthey would be allowed to 1ntro‘duce evidence
at the May. 5 and 6, 2009 hearing to show cause why they could not conaply with the Court’s p'rior
orders requiring their attendance ‘ |

| 106. At the May 5 and 6, 2009 heanng, Saxton Defendants did not 1ntroduce or seek to
“admit anyparty testlmony, wrtness test1mony or any adm1ss1ble ev1dence demonstratlng why the No

Show Defendants did not appear or could not have appeared as ordered by the Court. .

§ There were additional reasons with the excuse offered by Jerry Saxton for requesting the postponement of the
hearing, which were articulated by Plaintiffs’ counsel. The Court need not discuss these additional reasons for
denying the request to continue the hearing, but does note that Jerry Saxton did not present any admissible evidence
at the May 2009 hearing to justify the continitance or establish any health problem For example, Jerry Saxton could
have had a medical doctor appear and testify, ‘but did not do s0.
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R _107. A Beca‘use the No Show befendants did nof appean to testify, Plaintiffs.were unable to :
obtaln party testlmony from these Defendants. | |
108. The Court finds that the No Show Defendants w111fully and knowmgly violated the'
Court s pnor orders requmng them to appear in person at the May 5 and 6, 2009 Hearing, and falled |
to prov1de sufﬁclent evidence or defense excusing thelr fallure to appear; |

Fmdmgs regardmg Prior Less-Severe Sanctions and Ongoing Pattern of Dlscovery
Abuse and Contempt of Court Orders -

109. The Court finds that Saxton Defendants have been prev1ous1y and sufﬁelently glnen |
. fuil and appropnate_notlce and warning of the s1gmﬁcance and seventy of the Court s sanctions *
- available to 1t, includinig. Withont l_imifcation disp_ositive sanctions,'ﬁnes and jail time, in the'ev'enf any
of t.he' De’fendant.s .were found to be in contempt of the Court’s pﬁon orders, or. to _hane eommitted-
- disconery violations, and.that said .D’efendants hane been. giVen a fnll and ‘fair opportunity to
demenstrate that_s;the Defendants are not in contempt of such orders.

110.  The Court further finds that prior to now, it has gone to great 1engths to give Wafnings
and impose non-dispositive sanctions upon Defendants for its contemntuons'conduct and bad-faith
- discovery -tactics,‘ such as impesing jail time and awarding atterney'fees, all done in an effert to give
Saxton Defendants anothe_r chance to comply Wi_th tnis Court’s orders an'diDefendants’ discovery :
oblligations.A ; | - "

111. The Court finds that all such prior warrﬁngs and less-.severesanctien have been

ineffective as to Saxton Defendants, and that Saxton Defendants have repeatedly and continuously
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.‘ shown a brazen disrespect for the authority and brders of this Court, and have Willﬁ.ﬂly and

knowingly violated this Court’s orders, in an attempt to hide, destroy, or conceal evidence relevant:

‘to this case and to fruétr_até the discovery process, to the detriment of Plaintiffs..

112.  The Court further finds that Saxton Defeh_daﬁté havé'demonstrated that they will not

sufficiently police their own conduct, and will continue to undermine and violate the Court’s éxisting

" and future orders issued, and fail to comply with their basic discovery obligatidns, to the detriment
and prejudi'ce of Plaintiffs.

113” The Court further finds that in the event the Saxton lDe'fendants are allowed to

continue such disrespect for this Court’s authority and the discovery rules, such a fesult would .

undefm'ine and erode»the‘.public cbnﬁdencé in this Court and the judicial system in its en’c_irety; as
Wéll és sev\gr(_aly_ prej,udice"P_laintiffs. | .‘ | |

114.  Therefore, the Court finds that in this case, under fhése Ciréi_imstanb‘es, dis'positiVe
sgnctions‘ against Saxton béfe_:ndants are Warranted, inj-the for_m_vof étriking Saxton D.efendants’v
pleadiﬁgé, with défauit judgmeﬁt to be entered against them. . | |

Findings regarding Fees, Cost's,.Expenses‘ and Other Out-of-Pocket Losses by Plaintiffs
Arising or Related to Saxton Defendants’ Contemptuous Conduct and Discovery Abuses

115. The Court finds that as aresult of Saxton Defendants’ contempt and discovery abuses,

Plaintiffs have incurred significant attorney fees, costs and expenses in connection with the
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' inﬁr_esti gétipn.s,}pleadings, hearings and all other legal work perfdrmed with regard to the May 5 and
6, 2009 hearing, as well as the Cd_urt’s October 2008 heariné.‘ |
B 116. .T}ie fees, costs andA expen-ses‘incurred by Plaintiffs mthls ‘regérd iﬁclude services
- performed by Michéel Hélnsen, Catheﬁne Brabsoh,.Valerie Macris, 7 asc;n G. Léndéss’, and the
. l.awyers at Magieby_& Grec;nwdod, P.C. Plaintiffs also in(;ﬁrred costs éﬁd expenses ‘relaite“d to the -
»ser'v.ices of the Custodién, Mr. Gil Miller, the seﬁicés of computer forehs.i.c expert Wéfk Such aé -'
Doug'Chlistensén bf Canyon Conﬁegﬁcién_s; expert witness services,‘ and private invesﬁ gétor sewices _
. conducted on behalf of Plaintiffs sucﬁ_és K;ne Consulting and BamsA InVestig%ltions. N
‘ Findings,régar'ding'Destructiloﬁ of Se?ea Nevada
117. _ The Couﬁ further ﬁﬁds thét the actions of the iSaxt_on D‘efendanté 'h;awe ﬁtterly
: destroyed the Buginess of Sévea Nevaﬁa, and cauSec.i‘ exéctly the ;c'ype.'-lof irreparable harm that the
Court héd interided to ‘avoid by issﬁiﬁg its 5-4-07 Injunction Order. At this point, thére c'a;n never
be vany qeﬁaintyvthat all of the intellectual property éﬁd 'othex_' equipment; documents, and mateﬁéls, A
were fefuined to e_:it_hef ANT or the Custodian. Evén if theré was séme hope of reconstruct_ing ’the.
electronic'ﬁles, data, én‘d other matén'als that were intentionally destroyed, hidden, lost‘or secréfed,
doingso would take substantial tim.e and money, constitute a distraction, and Wastejudicial and other
resou'_rces. |

118. Therefore, the Court finds ’Ehat J efry Saxton’s violations of the Court’s orders and

. discovery violations are so egregious and done in bad faith, that it would be inequifablé and ir’npioper
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fot Saxton to benefit 1n any way from h1s ovt/n wrongful cenduct; N
CON CLUSIONS OF LAW |
| Contempt of Court by Saxton Defendants
o 1.: Based upon the above findings of fact and the ev1dence presented at the May 5 and'
6, 2009 hearing, f_c_he C_Qurt concludes that Saxton Defendants are in contemp_t,-of coulft for V1‘01at10n '
'ot’ varidus ‘C'ou'rvt orders, more particular_iy described as follows:
2, The Court. conelddes;'that the .elexnents of conternpt against J ény and Katie ‘Saxton .
are met with regard to the entry of the Saxton/Bramwell Deed of Trust in violation of the. |
Prejudgment Wnt of Attachment Wthh prohlblted J erry or Katle Saxton from encumbermg, -
transfemng, hypothecatlng, and usmg as secunty, the equltym thel 1th Avenue Home, Wlthout Court
approval. | |
. _'3. The Court cencludes_ that the elenlents of centempt against Saxton Defendant's'_ are
also met With_tegard t'o. the Court’s 5 -17;07 Prehminary Injunction Order prohibiting Defend_ants
from pursuing the _develc_)pment, manufacture, and/ot sales of artiﬁcial naﬂs. | |
4. | | The Court concludes that all the elements of contempt against Saxton Defendants are
‘met with regard to the 5-4-07 Injunction Ofder’s enj oining ef defendants from  using names similar
toor 1ncludmg “Sevea spe01ﬁca11y including the name “Sevea International Ptoductlon [See 5-4-

07 InJ‘uncthn Order 1}2(0) at 18].
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5. The Coﬁl’c concludes that all‘t.he elements éf c§ntempt égainst S%lktbn Défendant_s are |
met with regard to the' 5-4-07 hljuﬁction Orderv’s préhibition against the defendants f‘;)btaihing,. ‘
_ﬁsing, or disciosing” ény trademarks belongipg to Seveé Nevada, including “Simply Perfe_ct Néils_"a
[See 5-4-07 Injunction Order { 2(¢) af 18]. | ‘ | | |

6. The Cburt conqlﬁdes that tﬁe elvemen*vc‘é of poﬁtempt agaiﬁst Saxton Deféndants.gre n'ie_f
w1th regard fo}the Court’s 5-_4407, Inj»ungtion Order prohibiting Saﬁton Defendanfs frqn; “obfaining, '
B using? or disclosing” any informatioh‘ r‘_eg.ardin.g.Sevea Nevadé’s.“patents” and “patents pen_c_iiné.r"’ -
: [S-eé 5-4-07 Ihjﬁr’ibtign Order, at 18'-1r'.‘2(b)»]-; - ' |

7 - A The Court cohclu_des" that .the_ eleméntg.of contemp_f égainSt S_éxton Defendants aremet
| with regard té th’e 5.-4-(.)7 inj.mv'lction Order:prohibitiﬁg SaXfon D.éféndants.“frbn; rerﬂ_bvj_hg, hiding,
| secfeting; ha.r'n'-ling,‘ injuﬂqg, Or in any manner élteﬁng the 7 .. accbuﬁﬁné" books and :epc;rds;-‘ o
-'.Dismbutof'ﬁles, customer files, . .. and ény and all other doéuﬁlents or ésseté of Sevea Int'ernétional,i |

) Inc L and requiring S_axtbn ]?efende_t_nﬁs_ foi‘_‘immed.iately.rélinquish all jnVentory, sél'esl materials,
ac':cv:ounﬁngvbooks and récords; Distributor ﬁlgs, cust(;mer ﬁl\esv, . and any an(i alllot,h,er documents
: Or'aséets of Sevea International, Inc. . . .. ” ES-'4-O7 InJunct1on Order at 19-20], ' o
| 8. T]éle Courc’concludejs that the elements pf contempt against Saxtoﬁ D“efendants aremet
vﬁth | regard t§ the 5-4-07 .Injuncticgn Order requiring Saxton Defendanté to ret_ﬁrn. “all records,
documents (electronic or chérwise) and any other information,fékén,f’_ as Well és “[a]li intellectual -

property and other information"removed [from] .the Dell Server or any other computer,” and also -
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:‘aIly vinformaﬁdhlc,r lntellectual property covered by the t”ederal _court order ‘_relating to ANT..”‘ [l2—_
19 07 Contempt Order ﬁ 5- 7] |

9. . The Court concludes that the elements of contempt agalnst Saxton Defendants aremet -
wrth regard to the 12 19 07 Contempt Order requiring that all materials were to-be returned by

B Saxton Defendants ‘withoutcopies or back_ups being kept by Defendants or any of their companies,” '

~and that the Defendants were not to “allow or permit any other third persons' or ent_ity accesstoor

to take coples of any mformatlon or data ” [12 19- 07 Contempt Order | 6].
10 The Court further concludes that all the elements of contempt agalnst Saxton

| Defendants are met W1th regard to’ the 3 17-09 Order Re Imagmg and Other Matters requlrmg that )

- T) access Would be glven to certain computers located n Texas by March 19 2009 11) that access - Lo

.would be grven ,to J erry Saxton ] laptop,‘ or the laptop would be sent via Federal Express f_or |

3 imaging, by March 19, 2009 ; and iif) that Wendy Arn'zOla, J e_rr'y Saxton, Michael Connnor, and a ) |

‘Rule 30(b)(6) witness would be made available for depositions prior to the May 2009 hearing date.
| '1 1. The Court further concludes that all three elements :of contempt against 'Sa‘xto'n |
'» Defendants are met vyith regard to the ‘3.-17-_09 Order ReImaging and Other Matters requiring S axton :
' Defendants to appear in person at the May 2009 Hearing. [See 3—1.7—09 Order 1[ 2].
12. - The Court_ further concludes. that all the elements of contempt against Saxton ‘
Defendants aremet with 'regard. to the 3-23-09 Supplemental Order Re Imaging_ and Other Mé‘tter's.

requiring that Jerry Saxton, Michael Connor; Wendy Arrizola, and a Rule 30(b)(6) witness would
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appear for deposition :inone or more of six séparaté delineated dates; and théf these deferidants
woﬁld choose the dates and iriform»P.laintiffs__’ counsel of the chosen aétes ﬁo later than Friday,
March 27, 2009.
| 13.'» The Couﬁ ' fuﬂ:hér ‘ cdncllldes that all .the elém_enté of contemi)t -'ag’ainst" Saxton
" Defendants are niét With re gard tothe 4;1;'09 Order r.equiriﬁg,'Saxton Defe%ldants to ﬁrovide Plaiﬁtiffs'
with'vacce'ss to the AEM‘/ Sevea Texas premises. . |
Di_scovéry .Violatii)hs by »S‘axton Defendants )

14. In addi’tioh to-th»e above-referenced acts of cc‘)'nte'mptAbyAASa.xton Defendénfé, the COﬁrf :
concludeé that Séxton_ D'éfehdanfé havvev acted ?n bad—faith 1n bconnection with t‘_h_.eir.divscovel"}'l'
' 'oblig‘ations',. and have reﬁéatedly anci éontifuied fo seek to hide,' destroy ‘a'nd/or‘ccv)nceal évide’nc::e R

' ‘relatéd'to this case, and that sucﬁ efforts were oﬁeﬁ committed in. violation of eﬁiéting discovery-r -
orders, tb preju&ice Plainﬁffs aﬁd fo impair their ébilify to obtain ‘evidence'and ﬁriave théir case and
© damages. instanées of discqvery ViblatiOns _}inv.clude'the following:
15. - Saxton Defendaﬁts ICOnceéled and failed to disclése to P.laintiffsv the..docume_n_ts and | | |
'informatiqn re;lafed to Saxton Defendants’ ongoing effbrts to delivervartiﬁcial nails to third parties.
16.  Saxton Déferidants c}oﬁce‘al_eAd é_‘nd’failed to disclose to Plaintiffs the aocumeﬁts and
“information related to Saxton Defendaﬁts’ lborblgo.ing efforts to puisue mbeéns to d_evélop and méke

artificial hails, or to sell or otherwise cqnvey rights associated therewith.
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| 17 Saxton Defendants coﬁgealed and failed to disclose to Plaintiffs the documents and
infofmatién rélated to SaxvtdnvDefcr.ldants’..tréﬁsac;cions or pfoposed tfaﬁsactions .relat.e‘d”to- ﬁhe
aséignment_s and patent applicatiéhs. ' |
| 18 _ Salxton‘Defendénts vc.oncealed and failed to disclose to'PIai‘ntiffs; the docﬁments and
information related to Sé};‘;on D'efehdants > efforts to brbcure; use or maintain tfddema_rks associated
With Sévea Nevada. -
19. | Sa>‘<t'o‘n Defehdarifs cqncéaled and fai1¢d to disclose to Pléint_i_ffs the doctiments and

information related to Saxton Defendants’ efforts to market or advertise Sevea Nevada or Sevea |

g1

Nevada’s products.

20 Saxton Defendants C0ncealéd and failed to disclose tQ Plaintiffs'thc documents and

information related to Saxton Defendants” efforts in obtaining, using, or disclosing"information

‘regarding Sevea Nevada’s patents and patents pending.

21. Séxton Defendants conceaied and failed to returh all accounting books and recbrds,
distributor files, customer files; and othér documents and assets (Z;f Sevéa Nevada.

22‘T vSa):cton Defendants concealgd and .failed to return all .i‘nven‘tory, sales materiéls,
accounting books and records, distr_ibﬁtdr ﬁleé, custoinqr files, and aﬂy and ail other docur;rlenfs or

assets of Sevea Nevada.
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23. Tb. the extem Saxton Defendants claim thét Plaihtiffé Wére sééking agsefs belonging
‘to ANT, Saxton _Dcfendaﬁts conceale& and failled to féturn said aséets to the Court-appoinfed Slevea.
Custo_diaﬁ. N | o
."_‘24. Sz;);tén ‘Defendénts concealed and refused to timsel}} provide.Plaint.iffs' with court-
, ordgréd access to -thei‘r' computers, including Jerry Saxton’s laptop, for purpbses of preéerviné .
, eyidence_. : | | | o
25 'S}axton Defenda:ﬁts‘ failéd to make themselvés available for in.-co~u1"t‘exami‘nation at
“the May,-2009 heaﬂng despite ;ﬁourt—ordered attendvance. |
| 26 " Saxton Défendanfcs refused to make the_mselves aVailabIe for déposition on the gourté
. vofdere_d dates. | |
h 27. : S%xtonDeféndaﬁts refused to provi&e Plaintiffs Wifh timely and céﬁft—order.e:d‘ access
to .fhe AEM / Se';/ea Texas Business Premises -i"c;r purpoées‘ of obtainiﬁg evidence located at séid
premiées. : | | |
28.  Saxton Defendanté failed fq diéclose and produce ';hé infofma‘tion and doc_umeﬁtatidn :
relevant to the Saxfon/Bramwell Trust Déed, Prejudgmeht Writ of Attachment and related events.
a 29. : With the Dell Server under their control and poséession, and having knowledge of
the order to presérve and retﬁm thé Deil Server, S‘axvton Défend'ants failed to préserve the evidence

found on the Dell Server.
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ORDER

Based upo_n‘the,aboVe Findings of Fact, Conclusions of Law, and for other good cause

appearing, the Court hereby ORDERS as follows: o

1. Defendants Jerry Saxton Katre Saxton Sevea Texas Michael Connor AEM and o

 AOA’s pleadlngs are hereby stricken in thelr entrrety, and judgment: by default shall be entered

‘ agamst them.
: 2.. Saxton Defendants shall pay the Custodian for all outstandirrg fees and costs owing to.'..' .
the Custodian- in relati'on' to or ariSing from .th.e contempt hearings held 1n October 2008 and May
i 2009 The Custodlan shall prov1de its account of this outstandmg amount to Saxton Defendants -
’ Wrthm ten (10) days of this Order. ~ Within ten (10) days of receiving the Custodran s demand -

o Saxton Defendants shall pay said amount. If Saxton Defendants fall to comply, this Court shall on

any unpaid amounts, reduce the same to a Judgment.
3. 'Saxton Defendants shall also pay P-laintif_fs all reasonable attorney fees, costs, or other

related expenses of this litigation incurred by Plaintiffs arisi-ng from or in connection with the

October 2008 and May 2009 contempt motions, investigations and hearings. Plaintiffs shall have
ﬁfteen (15) days from the entry of this Order to submrt their fees and costs to the Court for
cons1derat10n and Defendants-shall then have ten (10) days to submlt any response, at which time

_'Plarnt1ffs shaII have flve (5) days to file a reply, if they so choose, and to submrt the matter for

decision. Wlthm ten (10) days of receiving the Court’ S decrsron Saxton Defendants shall pay
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Plamtlffs the awarded amount. If Saxton Defendants fall to comply, this Court shall add'the same' |
~ into the i udgment entered agalnst them.
4. The Saxton/ Brarnwell Deed of Trust is subJ ect to the prejudgment Wnt of attachment )
B 1ssued m thls case " | |

5. As provided b.619Q5--' Jﬁdgfnént ‘shall be entered .against’ Saxton D.efendants_. vAn
.' ,evldentiary hearing to determine the amount of damages to be awarded to -Pla‘inti'ffs shau beheldon -
. September.29,_2'009; cornmenclng at 10:00 a..m. | By _no later than ﬁve (5) ‘days beforethe damages |

R 'hean'ng, all parties.shall dlSclose to each other those witnesses who are going to be called to testify = -
at the heanng and the eontent of theif testirnon_y. . | | | |

JUDGMENTA-

For the reasons noted above; and the Court havmg stncken the pleadlngs of Saxton e

Defendants hereby enters IUDGI\AENT as follows
1. Judgme_nt n entered in favor of Plaintiff Michael N, Macris, on behalf of Seyea

International Inc., agamst Defendants Jerry Saxton Katie Saxton Mlchael Connor, Sevea

o Intemanonal Product1ons LLC, AEM and AQA, Jomtly and severally, for Plamtlff’s clalms of

‘Breach of Flduc1ary Duty and Conspiracy to Breach of F1duc1ary Duty, Conversion, and Interference
with Contractual Relations;
2. T udgment is entered in favor of Plamt1ff Macris Enterpnses LC against Defendants

- Jerry Saxton Kat1e Saxton M1chael Connor, Sevea Internat1onal Product1ons LLC AEMand AOA,
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, jqinﬂy and severally, for Plaintiff’s clainis of Intentionél I»rAlterferénc_ei'With Coﬁtractual ‘and
Prospe;ctive Economic Rélation:s. | »
. o : . _ PR '

3.l B -Juglgﬁlgnt_is enﬁered in_favoi of Plaintiff Michaei N. Ma‘pris, on his own,behél_ﬁ ) o

o agaihst Defendan£s-J erry Saxton and Katie Saxton, joinﬂy and se_%/erally, forb'lslavint-iff’.s claims o.f -

‘ | Malicipus Pfose'cufidn, énd Intehﬁo_nal Inférférencé Qiﬁh Contracﬁlal Relaﬁ'ons; ' :

4. o Judgment iswenter‘ed n fé’vof of Plaintiff Michéel N. Macris, on his éwn behalf,

' againé't D'efendant Jerry Sﬁxton,’ for Pi'aintiffs claim of :Slander;Aéﬁél :

5,‘ Iud‘gmcn.t-‘i's er'_ltgred’inf fg\.for of Plét_intiff Michael_ N. Macris,/_on his own b.ehalf,

.agai.nst béféndanté ,Michac;:l Cdnpor, Se\‘/ea Texas, AEM and AOA, jqiﬁﬂy 'and ws,everally, fof -

| Plaintiff’s élaim of AInt,enti_on‘a_l Interference with Cbntrac_:tual Rélatidns'. o

~ The amount of démagés awarded in favor of each Plaintiff for the jﬁdgrnénts entered abb'\:fé L

shall b:e dcte}’xniﬁed by the Court p}J-lréuant to-ahearing on damages, as I;iot:e'd in the Order gboYé. The ‘
. ..amoﬁ_'nt of the Judgme'nt shall accrue interest af the statutory raté from ’t_ﬁe date of entry of this
Judgment until paid in full | |

This Judgment shall be augmented to also include any attdmey fégs, costs or expenses'
awarded by the Court, which fees, costs and expen;eé may be subseqﬁently applied for by Piaintiffs '

and determined by the Court.
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" SIGNED, ENTERED, DECREED AND ORDERED:

_ DATED this |3 day of August 2009. o
THIRD JUDICIAL DISTRIC]

ewec i
-------

ROBERT P. F/
DISTRICT CQ}
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MAILING CERTIFICATE

I hereby certify that I mailed a true and correct.ccvipy of the foregbing Findings of Féct, :

‘anclusi(_)ns of LaW, Ordevr‘and Entry of Judgment , to the following, thié_\?_day of August, 2009: . .

James E. Magleby
Jason A. McNeill
Attorneys for Plaintiffs

170 S. Main Street, Suite 350
Salt Lake City, Utah 84101-3605 :

Jared L. Bramwell
RyanL:Kelly

Attorneys for Defendants.
11576 S. State Street, Bldg. 203

' Draper, Utah 84020~~~

Troy J. Aramburu

- Attorney for Gil Miller

170 S. Main Street, Suite 1500
Salt Lake City, Utah 84101

Gil A. Miller ‘
(Custodian, Sevea International, Inc.) -
Pricewaterhouse Coopers, LLC:

201 S. Main Street, Suite 900
' Salt Lake City, Utah 84111




